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MEDICO-LEGAL SOCIETY 


A MEETING of the Society was held at the Royal Society of Medicine on 
Thursday, 9th March, 1978. The President, Dr. Roy Goulding, was in the 


chair. 
THE PRIVILEGE OF SILENCE 
The Rt. Hon. Sir Melford Stevenson 


THE CHAIRMAN: Ladies and gentlemen, may we now proceed to the main 
business of the evening. It might be said that Sir Melford Stevenson needs 
no introduction, but I think that would be unjustified. Every speaker who 
graces this occasion merits an introduction and I would say that it is gen- 
erous and gracious of him to come this evening and give us the benefit of his 
wisdom and wit. Without further ado, I will ask our speaker to address us on 
“The Privilege of Silence”. I am not sure how he is going to communicate it. 
(Laughter.) We shall shortly see. 


Tue Rr. Hon. Str MELFORD STEVENSON: Ladies and gentlemen, apart 
from the embarrassment that I would at any time feel in addressing an 
august assembly of this kind, I am further distressed in that I have to begin 
with a deep apology for choosing to talk to you about a subject with which 
I have no doubt you are, for the most part, already familiar; but it happens 
to be a subject which, in my view, has been grossly neglected for many years 
—neglected to the point, in my case, of considerable indignation—and what 
you are going to hear tonight are the words of an angry old man. But I shall 
try and get through it quickly and if at the end any of you are disposed to 
ask questions or even to heckle me, I would not take it amiss. 

There is a learned character called Professor Glanville Williams, I think. 
I hope that he is not here. (Laughter.) If he is, so much the worse. But he did 
in a remarkable book not long ago say: “How remarkable it is that legal 
concepts have a quite exceptional capacity for survival, however much they 
fall behind the ordinary ideas of ordinary people.” That is a truism—but no 
less true because it is a truism. 

It is remarkable how the English people do not react readily to a number 
of changes in the law which can go through centuries of alterations of public 
opinion and attitudes and remain wholly unchanged. When you compare the 
capacity for survival of legal concepts with the advances of various forms of 
science, whether it be aeroplanes, telephones, the distribution of electrical 
power, which force sweeping social changes upon the nation without its 
consent, it is extraordinary that legal ideas are slow to change and resistant 
to any form of public opinion; whereas other changes, of the kind to which 
I have just referred, affect the life style of millions of our people and do not 
give rise to serious trouble. But it is remarkable that for something like 400 
years we have been harnessed to a simple precept or principle that nobody 
can be required to incriminate himself. In a time when law and order occu- 
pies a prominent place in the programme of at least one of the political 
parties, that is a remarkable fact—and, as you well know, I am referring to 
what lawyers call—and indeed others call “The privilege of silence”: the 
right of an accused person or someone who is suspected, if not accused, to 
say nothing when his activities become the subject of investigation. 

Many financiers are grateful for the immunity that they enjoy for that 
reason, but the criminal trial, after all, always has as its purpose arriving at 
the truth, the question whether an offence has been committed and whether 
the suspect or the subject of investigation has been guilty of it. But for many 
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years there has disfigured our approach to that subject a curious concept that 
is sometimes summed up in the phrase “criminal cricket”. It is thought 
wrong to expose anybody who is or may be accused of a serious offence to 
any obligation to offer an explanation, much less required to go into the 
witness box and expose himself to any questions about it. 

I suppose that another example of a social concept which has survived 
years of public opinion is the legislation about trade unions—the Trade 
Disputes Act of 1907, which was sprung from the euphoria which followed 
the great Liberal victory of 1906 and was the product of emotion, under- 
standable and justifiable emotion, about the awful conditions in the factories 
which had existed in the later years of the 19th Century. So there was passed 
an Act—a series of Acts—which so expanded the concept of a trade dispute 
that practically everything done by a member of a trade union, however 
harmful, did not expose him to any kind of sanction civil or criminal pro- 
vided it could be said to be done in pursuance of a trade dispute. The 
definition of a trade dispute was infinitely wide. 

Think of those poor doctors in Birmingham at the moment on whom is 
imposed at this present time the gagging of any telephone conversation of 
which the telephonists of the National Union of Public Employees disap- 
prove. No one ever contemplated in the year 1907, when the Liberal Party, 
full of wide-eyed enthusiasm, passed that Trade Disputes Act, that it would 
ever have a consequence of that kind. 

That is only another example of the fact that so many of our important 
legal concepts are founded on emotion and public indignation. 

That brings me back to the subject from which I have wandered—the 
privilege of silence—and that is clearly traceable to the horrors of the Star 
Chamber and the Ecclesiastical Courts, which did not hesitate to have 
recourse to torture, to the rack, and to wholly unjustified arrests in order to 
interrogate people, and arrive at their conclusions as a result of confessions 
which were extorted by physical pain or duress. It is understandable that in 
and following the time of the Tudors and the Stuarts that state of affairs 
ignited a great flame of public indignation and the reaction was to inaugur- 
ate a system of criminal trial which was largely designed to protect the 
accused from incriminating himself in any shape or form—and to some 
extent that attitude persists today, the concept (as I say) of criminal cricket, 
with the old story about the suspect, with many previous convictions behind 
him, being interviewed by an experienced police officer, who says to the 
police officer “But, Chief Inspector, may I first ask you a question?” and the 
answer is “Yes, Sir.” I think that the “sir’’ part is a little piece of police 
embroidery, but the answer is “Of course.” Then the suspect says ““What do 
you think of the police as a career for young men?” and thereafter declines 
to say anything, having of course been told, as the rules require, that he need 
not say anything and that anything he does say may thereafter be used in 
evidence. 

The question that I want to raise is whether at this time, when we are the 
victims of an increase in crime, which has never been known in our history 
before, we can any longer go on preserving the immunity of the suspect from 
the kind of interrogation which occurs in other jurisdictions. It is not without 
interest to compare those countries which have adapted their criminal pro- 
cedure mostly from the code Napoléon, particularly France, Italy and 
Germany, where the logical French begin by assuming that the person most 
likely to know about any case that arises is the person who is accused and 
there follows an interrogation by a character called a juge d’instruction, 
from which spread out tentacles of investigation often all over the country, 
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and so a case is built up. But that is a procedure which horrifies those who 
are dedicated to criminal cricket. 

So it went on until 1898, when Parliament passed the Criminal Evidence 
Act of 1898, which for the first time allowed defendants accused of crime to 
go into the witness box and give their story. That particular piece of legis- 
lation was the subject of fierce debate at the time. It followed a period (and 
when I say ‘“‘a period” I mean some centuries) when, if accused of felony, 
the accused could not even give evidence; and later on, if accused of no more 
than misdemeanour, he was allowed to make an unsworn statement, but he 
was not allowed to be cross-examined. So many criminal trialsk—and some- 
times I may say they were carried on with revolting haste—became what we 
would in these days regard as a farce. 

Those circumstances continued for something like two or three hundred 
years until 1898, when some enlightened people realized that it could not go 
on like that and so they passed the Act of 1898 which enabled the accused 
to give evidence. In practice it turned out to be a trap for him, because the 
necessity of explaining himself and exposing himself to cross-examination 
resulted in a whole crop of convictions where, during the years which pre- 
ceded 1898, there had been a vast number of acquittals; but it did no more 
than to give the accused the right to give evidence on his own behalf. He 
was not required to do so. 

One of my hopes is that the time will come when the right is changed to 
an obligation to go into the witness box. It has not yet arrived and when they 
do not go into the witness box what can be said about them is hedged about 
by extraordinary restrictions. Counsel for the prosecution are not allowed 
to make any reference to or comment on the fact that an accused has chosen 
not to give evidence, and even the Judge has to be very careful of what he 
says, because if he produces any phrase which invites the jury to draw an 
inference of guilt from the fact that the man does not give evidence, then 
the Court of Appeal lash themselves into a fury of indignation and the whole 
thing is upset. 

One illogicality which I am anxious to emphasize is this. Why there should 
be that distinction between counsel for the prosecution and the judge is 
something that I have never understood. If one participant is allowed to 
comment—namely, the judge—I cannot see why counsel for the prosecution 
should not—and that is an example of the almost hysterical reverence which 
the right to silence has produced in this country for centuries. Indeed, I 
invite anybody here tonight to devise a comment which a judge can make 
when the accused has not given evidence which does not invite the jury to 
draw an inference of guilt because he has not given evidence. I find it an 
impossible formula. I have got round it on many occasions and J hope that 
T shall again. 

The further implications of this privilege of silence are remarkable. We 
all know that accused persons or suspected persons are often subjected to a 
long series of interrogations by police officers and if an accused person in 
those circumstances abstains from producing an explanation or an exculpa- 
tory statement and does it for the first time at the trial, nobody is allowed 
to comment on the fact that he has suddenly produced it at the trial and has 
kept silent about it before, which again, to my mind, is a wholly illogical 
approach to the matter. Circumstances have forced on our society as we now 
know it a few startling exceptions from the privilege of silence. I suppose 
that the most dramatic is the breathalyser, where somebody is often exposed 
to a demand which forces him to incriminate himself. We owe that, to that 
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distinguished character Mrs. Castle and I must say that I think that on the 
whole it was probably a good idea. 

I am not a keen reader of blue books, but in 1968—at the request of Lord 
Butler—the Criminal Law Revision Committee embarked on a serious 
consideration of this subject. They listened to God knows how many wit- 
nesses and it is perfectly obvious from the large tome which they produced 
that they devoted four years of research to it. That was not completed until 
1972—-and here we are in 1978 and nobody has paid the faintest attention 
to it. 

What, to my mind, is an elementary and vital reform, particularly at this 
time when criminal investigation is so important, is that we should somehow 
rouse sufficient indignation to make people get on with it. 

Attached to that blue book was a draft Bill, which, among other things, 
did away with what is called “The Caution’. If it had been adopted, police 
officers would not have had to go through the farce of saying “You need 
say nothing, but if you do it will be taken down and may be used in evi- 
dence,” and so forth. The caution itself is a debatable measure because it is 
so framed as to discourage even an innocent man from saying anything 
which may exculpate him. May I say that I am anxious and keen that 
accused persons should have the right to complain of any form of pressure 
or ill-treatment to which they are exposed at the hands of a police officer. 
That obviously should be preserved. After all, the whole purpose of obtaining 
or indeed excluding a confession is to make sure that the Court does not 
receive evidence which is not true. It is as simple as that. 

A further and more sinister complication arises from what are called 
“The Judges’ Rules.” They are not statutory, they are the product of a 
committee of judges. They lay down a code which police officers are ex- 
pected to observe when they are interviewing a suspect. In fact it places 
hideous obstacles in the way of any detective who is trying to do his duty. 
But what is worse is that the technicalities with which their duty is sur- 
rounded expose every police officer to temptations to break the rules and, if 
it suits his purpose, to lie. I suppose that nearly all the major conflicts 
between defending counsel] and police officers—which I, and my colleagues 
have to listen to so often—arise out of what are alleged to be irregularities 
in the taking of statements from accused persons; and if an accused were 
required to go into the witness box and listen to questions, answer them if 
he so wishes, without any penalty for refusing to answer, that temptation, 
which has ruined the reputation of many worthy police officers, would be 
removed. As it is, there is scarcely any important criminal trial in which 
some conflict of the kind that I have described does not take place and, in 
the aggregate, it does much to destroy the morale of investigating officers. 

If an accused person were not merely at liberty but were required to go 
into the witness box and listen to questions, even if he does not answer them, 
most of this trouble which I have tried to describe would be removed. If he 
does answer them, obviously the weight of what he says could be considered. 
Equally, if he has failed to produce a reasonable explanation and trots it out 
for the first time at the trial, the accused himself would not be exposed to the 
accusation, often made, of inventing something at the trial. So, in that 
limited sense, what I am talking about would benefit not only the police 
organization but also the accused. 

Five years have elapsed since the Committee that I am talking about 
reported and made that recommendation and nothing has been done about 
it. We have put up with this state of affairs for something like 20 years and 
my purpose tonight is to arouse the interest of influential people who are 
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conscious of what I regard as this curious defect in our approach to criminal 
justice—this, as I think, dangerous concept of criminal cricket which we 
ought to abandon. 

In about 1825 Jeremy Bentham, a broad-minded Liberal philosopher who 
many people admired, wrote: 

“If all criminals of every class had assembled, and framed a system after 
their own wishes, is not this rule’—that is the privilege of silence—‘the 
very first which they would have established for their security? Inno- 
cence never takes advantage of it. Innocence claims the right of speak- 
ing, as guilt invokes the privilege of silence.” 

That is as true today as it was in 1825, but it has never filtered through to 
the opinion of an educated and instructed public. 

It is true that circumstances have forced upon us some startling exceptions 
to it and I have referred to the breathalyser; but another even more dramatic 
exception has been the obligation which is now imposed on accused persons 
to give notice of intention to rely upon a defence of alibi, if they so intend. 
That is a clear invasion of the principle which has bound us for so long and 
the whole thing, together with the prohibition of comment on the failure of 
an accused person to put forward an explanation which he relies on at the 
trial, has (as I think) been responsible for immense confusion in the adminis- 
tration of our criminal law, which we cannot afford at the present time, 
because there are many sophisticated criminals about. 

I devoted part of the Long Vacation to reading ““The Growth of Crime” by 
a learned Professor from Cambridge and a dear friend of mine; but the book 
is largely devoted to the proposition that no sentence deters anybody. I do 
not want to embark tonight on the technique of sentencing—that is much 
too wide a subject—but that book is the finest substitute for Mogadon that I 
have known. (Laughter.) We have to form public opinion that abolition of 
this privilege of silence—recommended in 1972 by one of the best equipped 
Committees that have ever been appointed for this purpose, must be put 
into practice. 

I began by an apology which I repeat. I know that this is a delicate sub- 
ject. I realize that many here are more familiar with it than I—although I 
have suffered much during my daily life; but it is time that we did something 
about it. Public opinion has to be aroused. I am no politician, but it is a prime 
gift for those who want to give a bit of muscle to the Law and Order appeal 
which the Conservative Party say will figure in their programme. But it does 
not depend only on politicians; it depends on everybody in every profession; 
and I suppose that everybody in this hall—you and J and the rest of us—will 
say that we belong to the best instructed professions and unless these con- 
siderations are really grasped and pressed we shall get nowhere. 

That is as much as I wanted to say. I shall be delighted to be attacked, 
heckled or questioned. Thank you very much. (A pplause.) 


(The Chairman thanked Sir Melford Stevenson and invited questions.) 


Mr. Joun Burcess: I wonder if our speaker would take the right of silence even 
further. Some of us have been rather surprised when we have read accounts of these 
trials, in that, while the defence has the advantage of knowing all the prosecution 
evidence because the defence has seen the depositions, the poor old prosecutor is suddenly 
faced with a defence of which he has no knowledge; expert witnesses can be called and 
he has no opportunity to find out whether they are genuine. We see some surprising 
cases reported in the newspapers. I wonder whether the defence should be obliged to 
disclose what evidence they are going to call. 

Sir MELFORD STEVENSON: I am deeply in sympathy with that point of view. To some 
extent it happens when medical reports are exchanged sometimes—that sort of case— 
but that is comparatively rare. It is a startling contrast between our criminal procedure 
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and our civil procedure, where, as you know, there is an obligation on both parties in a 
civil action to disclose on oath every relevant document that they have, and in a proper 
case, to answer interrogatories on oath. The distinction that you pointed out is entirely 
due to this privilege of silence. Again, I go back to that startling exception about the 
obligation to disclose an alibi. You are perfectly right—occasions do arise when an 
utterly new version is produced by the accused of facts which emerge from the depo- 
sitions, which everyone has thought about, and the prosecution are taken by surprise and 
have an awful job adjusting themselves. That is the basis of the obligation of which I 
have already spoken, of giving written notice of an alibi. For myself, I do not see why 
that obligation should be confined to an alibi. I think that it could usefully be extended 
to every kind of defence. The absurdity is that if an accused person abstains, when 
asked by police, from divulging a statement which may exculpate him, a judge is not 
allowed to comment on its production at the last moment because that, it is thought, 
would be an invasion of his privilege of silence which sticks to him up to the moment 
when he hears of the right, but no more than the right—not the obligation—to go into 
the witness box. 


Mr. MicHaEL MILLER: Would the speaker comment on the protection which the 
accused should have if he is required to answer questions by a police officer? I am 
thinking of the Confait case, where a male prostitute was murdered by three boys of low 
mentality who were taken to the police station and subjected to very severe police 
questioning of the type which it would seem, Sir, that you think suspects should be 
subjected to when arrested. They made confessions on which they were convicted. The 
convictions were later quashed because the Court of Appeal felt that they had been 
extracted by improper means. 1 think that the result of the trial was unsatisfactory. Three 
guilty people were allowed to go free. It would seem to me that, particularly with 
persons of poor mentality, some protection is necessary while they are undergoing 
questioning in the police station. 


S1rk MELFORD STEVENSON: I agree about that. That is why I said earlier that I would 
be careful to preserve the opportunity of every accused person of saying “This confession 
has been extracted from me by improper means”. The whole purpose of an investigation 
and of the trial is to discover the truth and one thing against which the court has to be 
protected is receiving evidence that is untrue. One of the dangers of our present system 
—this regard for the privilege of silence—is that it puts temptation in the path of the 
police officer who is conducting an investigation to extract a confession by means which 
may be improper. In the case that you mentioned, it very likely happened, and one of 
the advantages of amending the law on the lines that I have been talking about is that 
that temptation would be largely diminished. 


Mr. Mine: It appears that if you removed the right of silence one would impercept- 
ibly shift the burden of proof from the prosecution to the defence; it would no longer 
be a question of the prosecution having to prove its case, but the defendant having to 
justify the fact that he was at ‘A’ at ‘X’ time and at ‘B’ at ‘Y’ time. I feel that, with 
this, one is removing a mainstay of English law. 


Str MELFORD STEVENSON: What I have said in no way erodes the burden of proof. I 
am not suggesting that the obligation of the prosecution to satisfy a jury so that they 
are sure of guilt should be altered. Nor do I believe that the amendment of the law, 
which I am keen to achieve, would alter that at all. You are not transferring the burden 
of proof from the prosecution to the accused. All that you are doing is preserving a 
right to comment on the failure by the accused to provide either an explanation or to 
provide it at the eleventh hour when the prosecution have no real opportunity of testing 
it. That will result in making our criminal process much more efficient. This is a point 
on which the French are terribly sensitive. If their system of interrogation is ever 
criticised they say “‘Ah, but we are so careful about the burden of proof’—and I think 
they are. I have seen a number of French and Belgian trials, where they are most 
scrupulous about it and the jury is directed roughly in the form in which we direct 
juries in this country. The abolition of the privilege of silence would do no more than 
make the machine more efficient, but it would not affect the instance of the burden of 
proof. 


Str NorMAN SKELHORN (Director of Public Prosecutions): Let me first make a con- 
fession that I happen to be a member of and to have been a member of the committee 
to which I was very glad to have heard support given by the speaker tonight. That is 
about the only recognition that it has had. (Laughter.) 

My main point is to join issue with the speaker who has just put the question that has 
been answered, suggesting that if the rule of privilege (or whatever it is called) for 
silence were removed, this would mean an erosion of the onus of proof being upon the 
prosecution, as it is and should always be. 

First, in the Report of the Committee—I do not know whether he has read it, but if 
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he has he will have seen that we made it clear that we were not interfering in any way 
with the onus of proof in our recommendations, and indeed in other recommendations, 
of which we cannot go into the details tonight, we were in fact emphasizing—and not 
merely emphasizing but extending in our recommendations—the onus of proof being and 
remaining with the prosecution. We cannot see that there is any real danger or likelihood 
of such an erosion and I cannot see how it is likely to be a logical consequence. 

May I give one hypothetical example of the way in which the present concept and 
rule of silence, the right to silence—a purely hypothetical case but showing its absurdity. 
An officer going about his duties on his beat at two in the morning sees a man crouching 
under a window in someone’s garden. He goes into the garden, shines his torch, and he 
sees that there is lying by the man’s side a chisel and he sees that there are marks on 
the side of the window showing apparently that some implement similar to the chisel 
had been used in an endeavour to force the window. 

In those circumstances he says to the man ‘“‘What are you doing here?” The man 
either says “I am saying nothing” or “I am saying nothing until I have seen my solici- 
tor’. The officer, being an unreasonable type, is not satisfied and he takes him into 
custody on suspicion that he was attempting to break into the premises. He maintains his 
right to silence and the case goes forward. He is committed to trial, with no sort of 
explanation indicated and only when it comes to the Crown Court and when he elects to 
exercise his right, if he does, to give evidence, does he for the first time indicate what 
the defence is and what he was doing there. He says “Most unfortunately, I was taken 
short, I went into the garden for the purpose of relieving myself.” I suppose that the 
police officer, strictly in accordance with the Judges’ Rules, having initially, when he first 
saw him, evidence upon which it was reasonable to suspect that he had committed an 
offence, should have said ‘““What are you doing here? But don’t tell me unless you wish 
to, because you are not bound to,” and so on, and then give the caution. If he did that, 
then indeed the man could not be criticized for maintaining his silence and in any event 
could not be criticized. One would have thought that, except in a court of law or certain 
types of mental institutions, it would have been the first thing to be said: ‘‘Why on earth 
couldn’t you have said that when the police officer was there?” Of course, he might have 
a perfectly satisfactory explanation. He might say “I was so embarrassed. I do not like 
talking about these things to police officers,” and so on. This might or might not cause 
a jury to say “Well, we do not think that there is any reason to criticize him on this.” 
That is for a jury. But if he did not satisfy a jury or it was not satisfied that the circum- 
stances were such that he would have been expected to reply, would it not also be said, 
if he did say “I am saying nothing until I have seen my solicitor,” and so on, “What 
was there upon which you needed advice from your solicitor before disclosing the fact 
that, unhappily, you were taken short?” (Laughter.) I give that as a hypothetical 
example because it pinpoints the ridiculous absurdity. 


Mr. GrEENBY: In the example which Sir Norman has given, might not a man main- 
tain his silence because he believed that if he went into somebody else’s garden with the 
intention of relieving himself he was committing a criminal offence? In such circum- 
stances might he not feel that he ought to keep quiet and say nothing? 

You could carry it a step further. It is not beyond the bounds of possibility that in a 
few years’ time we will have a form of lie detector which is completely perfect. In such 
circumstances are we going to say that a person should not have the right to remain 
silent but that he is to be submitted officially to the use of such a detector so that the 
truth can come out? Admittedly, we may get a perfect system of justice but is it the 
sort of system that we would allow? 


Sir MELFORD STEVENSON: I see no difference between that and a breathalyser. You 
can in certain circumstances require a man to provide a specimen of blood or urine, or 
both. What is the difference? 


Mr. Greensy: Many of us see just that as the first step on a slippery path. 


Lorp Turner: Arising out of Sir Norman’s hypothetical story, of course the practical 
result of that is that that dedicated police officer, then being so frustrated, retires from 
the police. Not only is it the lack of pay which police officers get (and I have a number 
of police friends) but they tell me that the way in which the courts dismiss charges for 
various reasons and criminals are getting away with it is causing such a frustrating 
situation in the police force that it is a main cause for losing good officers. 

SiR MELFORD STEVENSON: Quite true. 


Mr. Joun Buss: I would like to make a comment on the previous but one question— 
namely, Sir Norman Skelhorn’s—and perhaps offer a definition of a verbal statement, 
which is so often commented upon by the judiciary. A verbal statement is a statement 
which is made voluntarily at the time of an arrest to a police officer and which is 
subsequently denied on the advice of counsel or solicitor in court. I believe that it was 
given as a definition many years ago by a police officer who was asked what a verbal 
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statement was. What I wanted to comment on was the difference that I have been told 
exists between the Belgian and the French Examining Magistrates’ system and the result 
of this, apropos of a question some time back of the police officer being pushed into 
extending the bounds of probability in his statements. 

The Belgian system, when the juge d’instruction interrogates the prisoner, does not 
allow the prisoner to have present with him his defending attorney. I have been told by 
a former juge d’instruction, who is now a judge of the Belgian Appeal Court, that the 
result of this was that almost invariably he got a confession. The police, who had 24 
hours in which to interrogate the man, found that they were under no pressure whatso- 
ever to gild the lily because they were perfectly satisfied that the juge d’instruction 
would arrive at the truth and justice would be done. 

His comment was in that in the French system the defending lawyer was present. He 
was entitled to advise a suspect not to speak and the juge d’instruction seldom, if ever, 
got the truth from this means. The result of this has been that in the Sfreté in France there 
are many more complaints by prisoners of maladministration by the police because the 
police in France are tending to try and obtain a confession before he gets to the 
Examining Magistrate; whereas in Belgium, where there is complete freedom of the 
Examining Magistrate, the police are under no such pressure and there are very few 
complaints about administration. In other words, I am suggesting that the present 
requirement for silence, as you said, sir, pushes the police officer into gilding the lily 
when it is unnecessary so to do, if justice was attained in the end. 

Sir MELFORD STEVENSON: I fully agree. 


Mr. SIMON WILKINSON: Judge, what makes you think that if the right of silence was 
curbed there would be less clashes between defence and police witnesses on verbal 
evidence? 

Sir MELFORD STEVENSON: Only the immense length of time in my middle and old age 
that I have spent in listening to such clashes; because if there were not so many chal- 
lenges to what are described as “‘voluntary statements” that trouble would not arise. 
May I remind you that I said, I hope clearly, that I am all for preserving the obvious 
right of an accused person to say that anything which he is alleged to have confessed 
or said was extracted by any form of improper pressure and he would still be able to do 
so. It is quite unnecessary though to burden it with a formula of words which is capable 
of being understood as a discouragement from saying anything. 


Mr. SIMON WILKINSON: If a person was forced to speak, would it not be right to 
conclude that more would therefore be said and more therefore would be challenged? 

Sir MELFORD STEVENSON: I am not saying that anybody should be forced to speak. 
All that I am saying is that if a person at a late stage produces an exculpatory statement, 
there should be a right to comment that he did not speak and produce it earlier. It is as 
simple as that. 

A Memser: I am wondering whether the time has come—and we have heard what 
Mr. Bliss was saying a moment ago about the Belgian Examining Magistrate—for a 
suspect who is taken into a police station to get before a Magistrate within a short 
period of time for inquisitorial examination, preferably in the absence of lawyers. 

Str MELFORD STEVENSON: The trouble is that there are not enough magistrates to go 
round. Indeed, those that are available would be so angry. (Laughter.) It is a splendid 
idea, but I do not think that it is practicable. 


Mr. Baker: May I ask about one matter arising out of that. Would it be practical, 
where a person has indicated in an interrogation to the police that he is prepared to 
make a confession, for that confession to be made within a short time or indeed repeated 
before a magistrate before the committal proceedings? 


Str MELFORD STEVENSON: There is a lot to be said for that, but what one has to 
allow for is that a proportion of suspected persons are uninstructed and illiterate and 
a police officer preparing a written statement has to translate, if he can, into compre- 
hensible English what the suspect is saying and when you get to suffer an elderly 
agriculturist explaining a regrettable relationship with his daughter, getting it down in 
comprehensible prose is a terrible job. (Laughter.) 

Mr. Pzarce: Sir, you have entertained us with as much wisdom and wit as we were 
promised at the outset by our Chairman. I wonder whether it would be proper to ask if 
the date of 1898 was given for when the accused was permitted to give evidence if he 
wished and elected to do so. 

Sir MELFORD STEVENSON: Yes. 

Mr. Pearce: From some of my favourite reading—not being a legal chap but only a 
surgeon—I remember cases where it was suggested (and they were reported many years 
later) that had the accused not given evidence he might well have been acquitted. I 
wondered if an added spice might be invited by mention by our speaker of any cases 
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which perhaps were notorious in having gone the wrong way because evidence was or 
was not given by the accused. 


Sir MELFORD STEVENSON: You are tempting me to an immense indiscretion. 
(Laughter.) 


Mr. Minty: May I point out that the Act of 1898 was not the first Act which 
allowed a person to give evidence on his own behalf. There was the Criminal (Amend- 
ment) Act of 1885. That was the defence of indecent conduct to male persons and 
wae that Act a party could give evidence on his own behalf. That is how Oscar 

ilde ... 


Stk MELFORD STEVENSON: Yes. I ought to have gone into Oscar Wilde. 


Mr. Minty: When the Act of 1898 was passed there was very considerable opposition 
against it, including Sir Edward Clarke. He protested violently that this was a quite 
unfair burden to put on the accused. 


THE CHAIRMAN: Ladies and gentlemen, I think that we must draw these proceedings 
to a conclusion. Sir Melford said beforehand that his remarks might well provoke the 
lawyers—and indeed they have, whereas the medicals have kept innocently silent. I 
must say that I was entranced by that contiguity of phrase as used by Sir Norman when 
he referred to the courts “or certain types of mental institutions”. (Laughter.) There 
are those on the medical side who look upon both of those examples as something that 
we avoid in all circumstances. 

As to your final point, sir, about there not being enough magistrates, we hear a great 
deal about the million or more unemployed, so surely we could put that right. 


Sir MELFORD STEVENSON: Yes. 


THE CHAIRMAN: I think, Sir Melford, that it is a tribute to you that more than 120 
people have attended here this evening to hear you and I think, on a brief count, that 
only one has left before the end—and he was called out by a buzzer and not for any 
other cause. So we heartily thank you for what you have done for us this evening in not 
only enlightening us but also entertaining us. Thank you very much. (A pplause.) 

(The proceedings then terminated.) 


